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PROHIBITION ON THE USE OF DISCRETIONARY CLAUSES MODEL ACT
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Section 1. Short Title

This Act shall be known and may be cited as the Discretionary Clause Prohibition Act.

Drafting Note: In some states existing statutes may provide the commissioner with sufficient authority to promulgate the provisions of this Act as a
regulation or bulletin. States should review existing authority and determine whether to adopt this model as an act or adapt it to promulgate as a regulation or
bulletin.

Section 2. Purpose and Intent

The purpose of this Act is to assure that health insurance benefits and disability income protection coverage are contractually
guaranteed, and to avoid the conflict of interest that occurs when the carrier responsible for providing benefits has
discretionary authority to decide what benefits are due. Nothing in this Act shall be construed as imposing any requirement or
duty on any person other than a health carrier or insurer that offers disability income protection coverage.

Section 3. Definitions

A. “Commissioner” means the Commissioner of Insurance.

Drafting Note: Use the title of the chief insurance regulatory official wherever the term “commissioner” appears. If the jurisdiction of certain health carriers,
such as health maintenance organizations, lies with some state agency other than the insurance department, or if there is dual regulation, a state should add
language referencing that agency to ensure the appropriate coordination of responsibilities.

B. “Disability income protection coverage” is a policy, contract, certificate or agreement that provides for periodic
payments, weekly or monthly, for a specified period during the continuance of disability resulting from either
sickness or injury or a combination of them.

C. “Health care services” means services for the diagnosis, prevention, treatment, cure or relief of a health
condition, illness, injury or disease.

D. “Health carrier” means an entity subject to the insurance laws and regulations of this state, or subject to the
jurisdiction of the commissioner, that contracts or offers to contract to provide, deliver, arrange for, pay for
or reimburse any of the costs of health care services, including a sickness and accident insurance company,
a health maintenance organization, a nonprofit hospital and health service cooperation, or any other entity
providing a plan of health insurance, health benefits or health services.

Drafting Note: States that license health maintenance organizations pursuant to statutes other than the insurance statutes and regulations, such as the public
health laws, will want to reference the applicable statute instead of, or in addition to, the insurance laws and regulations.

E. “Person” means an individual, a corporation, a partnership, an association, a joint venture, a joint stock
company, a trust, an unincorporated organization, any similar entity or combination of the foregoing.

Section 4. Discretionary Clauses Prohibited
A. No policy, contract, certificate or agreement offered or issued in this state by a health carrier to provide,
deliver, arrange for, pay for or reimburse any of the costs of health care services may contain a provision

purporting to reserve discretion to the health carrier to interpret the terms of the contract, or to provide
standards of interpretation or review that are inconsistent with the laws of this state.
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Prohibition of the Use of Discretionary Clauses
B. No policy, contract, certificate or agreement offered or issued in this state providing for disability income
protection coverage may contain a provision purporting to reserve discretion to the insurer to interpret the
terms of the contract, or to provide standards of interpretation or review that are inconsistent with the laws
of this state.
Section S. Penalties
A violation of this Act shall [insert appropriate administrative penalty from state law].
Section 6. Separability
If any provision of this Act, or the application of the provision to any person or circumstance, shall be held invalid, the
remainder of the Act, and the application of the provision to persons or circumstances other than those to which it is held
invalid, shall not be affected.

Section 7. Effective Date

This Act shall be effective [insert date].

Chronological Summary of Action (all references are to the Proceedings of the NAIC)

2001 Proc. 4" Quarter 215-216 (model adopted later is printed here).

2002 Proc.1* Quarter 12,176, 180-181 (adopted).

2004 Proc. 3" Quarter 674-675, 677-678 (amended and reprinted, adopted by parent committee).
2004 Proc. 4" Quarter 57 (adopted by Plenary).
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