
 
 
 

January 31, 2017 
 
 
The Honorable Dean Cameron    The Honorable Doug Ommen 
Idaho Department of Insurance     Iowa Insurance Division 
700 West State Street, 3rd Floor    601 Locust Street, 4th Floor 
Boise, Idaho  83720-0043     Des Moines, Iowa  50309 
 
Dear Director Cameron and Commissioner Ommen: 
 
On behalf of the Independent Insurance Agents and Brokers of America (IIABA), I write to you in 
your capacities as Chairman and Vice Chairman of the NAIC’s Annuity Suitability Working Group to 
provide our association’s perspective on the draft revisions to the Suitability in Annuity 
Transactions Model Regulation.  IIABA is the largest association of insurance producers in the 
United States, and a significant number of our members sell annuity products and would be directly 
affected by this proposal.  Although we strongly oppose the draft and believe many of the proposed 
changes are unwarranted, we recognize the good intentions of its authors and appreciate having 
the opportunity to comment on these important issues.  We thank you in advance for your 
consideration of our perspective and look forward to working with you in the weeks and months to 
come.    
 
Initial Comments and Observations 
 
The proposed revisions to the existing model would dramatically alter the standard of care that 
applies to the sale of all forms of annuities and impose broad new compensation restrictions 
without offering clear benefit to consumers.  The draft proposes sweeping changes to the law even 
though no justification for such action has been presented and there has been no meaningful 
discussion of whether and where regulatory gaps exist.  The proposal seems to presume that 
insurance producers routinely act in their own self-interest to the detriment of customers and that 
extensive changes to the model and existing law are needed, but that is simply not the case.   
 
In the eyes of many dedicated main street insurance agents, this proposal is excessive and 
disproportionate in nature and is a regulatory solution in search of a marketplace problem.  Both 
existing law (including a relatively young suitability regulatory framework) and a highly competitive 
industry already help ensure that insurance buyers are protected and well-served.  This 
combination of strong and objective regulation and fierce competition keeps providers responsive 
and accountable, deters improper conduct and self-interested behavior, and allows wrongdoers to 
be punished.   
 
Some have suggested that the NAIC should or must revise its existing model to harmonize state 
regulatory requirements and standards with those outlined in nthe U.S. Department of Labor’s 



controversial Fiduciary Rule, but it would be a mistake for state officials to mimic the actions of their 
federal counterparts and extend the rule’s sweeping mandates to all annuity products (including 
those with no securities component).  The rule has only partially taken effect, and additional and 
perhaps significant modifications are expected before it is fully implemented in July 2019.  
Although only elements of the Fiduciary Rule are now in place, adverse effects and troubling 
consequences are already coming to light.  State policymakers are normally quick to defend their 
authority and autonomy, and they should not be compelled or strong-armed into unnecessary 
action in this instance.  In addition, the NAIC is already in a position where it can participate in 
discussions about these issues with federal regulators, and the development and adoption of 
model revisions should not be prerequisites to such conversations.  
 
As the working group considers its next steps, IIABA also urges you to consider the reception a 
proposal of this nature is likely to receive in state capitals.  The Fiduciary Rule is incredibly 
controversial in many circles and is strongly opposed by many policymakers and segments of the 
industry, and it seems unlikely that the application of similar sweeping changes to insurance law 
would be widely or uniformly adopted.  Some might argue that these revisions could simply be 
approved via the rulemaking process, but most state insurance departments will lack the statutory 
authority to do so and others will not want to usurp the proper policymaking role of state legislators.   
 
Notable Concerns 
 
In addition to the threshold substantive and practical issues noted above, IIABA has concerns and 
questions about a range of provisions. We focus our remaining comments, however, on a small 
number of particular issues.    
 
Best Interest Standard 
 
IIABA strongly opposes the establishment of a so-called “best interest” standard of care for annuity 
transactions.  This may seem like an innocuous and unremarkable change to some, but a standard 
of this nature is inherently ambiguous, vague, and subjective and merely adds uncertainty to 
annuity sales.  This standard does not bring about the clarity and objectivity that consumers and 
insurance professionals need, and it is unclear what new actions, steps, or tasks a producer would 
need to perform that are not routinely performed today.   
 
Litigation and uncertainty will increase with such a standard.  Determinations about what the 
standard actually means and how it should be applied are likely to differ dramatically, and the 
subjective measure will be interpreted in conflicting and inconsistent ways from state to state, court 
to court, and regulator to regulator.  This lack of consistency and clarity benefits no one, and it will 
open the door to after-the-fact second-guessing and retrospective scrutiny years after an initial 
recommendation is made.  Such a standard will increase the costs and legal exposure of agents 
without providing clear benefit to consumers.   
 
IIABA also worries that some main street insurance agencies will curtail or simply cease their 
annuities-related operations given the uncertainty associated with such an amorphous and 
subjective standard, higher compliance and insurance costs, and well-founded fears about 
increased liability exposure.  A sizable number of IIABA’s members are able to review and service 
the insurance and other financial needs of their customers on a holistic basis today, but a change 
in the standard of care will force many to narrow their emphasis and instead operate in limited 
niches or sector-specific silos.  With less advisers serving the financial needs of the general public, 
far fewer consumers will have the opportunity to access the variety of financial products and quality 
of personalized financial assistance available to affluent Americans. 



 
The proposal is also surprising because producers who sell annuities are already subject to an 
objective, rigorous, and strictly-enforced standard of care and may only recommend products that 
are suitable for a customer based on that person’s needs, objectives, and financial situation.  The 
suitability framework has been in place for a relatively short period of time, and it is a strong and 
robust standard that helps prevent problems from arising in the first place.  Before a 
recommendation can be made, a producer must acquire and analyze important information about 
the client and determine which investments are suitable in light of those facts.  In short, a strong 
regulatory regime with meaningful market conduct, supervisory, recordkeeping, and other elements 
already exists, and this objective suitability standard is working to protect consumers.   
 
The quality of annuity recommendations will not improve as a result of the proposed change in the 
standard of care, but its adoption would add subjectivity and uncertainty to the annuity purchasing 
process.  This drastic step will reduce competition and have severe consequences for countless 
small businesses and the consumers who rely on these qualified and accountable providers for 
their financial needs.  A robust, objective, and relatively new standard of care is in place today, and 
that framework should not be undermined by one with so many detrimental and uncertain effects.   
 
Regulation of Compensation Amounts 
 
Section 8(1) of the proposal would prohibit a producer from receiving “more than reasonable cash 
compensation in making a recommendation,” and we strongly urge the elimination of this provision 
and the related definition found at Section 5(M).  Rather than relying on marketplace forces to 
regulate annuity prices and compensation, this vague provision empowers a court or regulator to 
determine whether the compensation received in connection with a transaction was appropriate.  
The prohibition allows officials far removed from the business world to look backward and 
substitute their views for the informed decisions made by professionals at the time of a transaction.  
This provision is incredibly troubling, confusing, subjective, and punitive, and IIABA urges the 
working group to delete it from the proposal altogether.   
 
Compensation Disclosure Mandates 
 
IIABA also questions the proposed compensation disclosure mandates included in the proposal.  
Requiring the disclosure of compensation forces producers to highlight one small component of an 
insurance product’s total cost and erroneously conveys to the customer that it is the most notable 
and significant element of that price.  Consumers are interested in the final price of the products 
they buy, not individual ingredients.  The compensation received by a producer is no more or less 
important than any other component, yet it would be improperly emphasized to purchasers.  The 
key inquiry for a buyer is whether the cost of a home, automobile, insurance product, or other good 
or service being purchased is competitive and appropriate under the circumstances.  Most buyers 
are not concerned by the compensation being paid to agents or other sellers or providers, and 
those that are interested are free to inquire. 
 
The compensation a producer receives for the placement of a policy has little relationship to the 
total price or quality of that policy, a fact that undermines the need for such requirements and 
raises serious doubts about the benefits they provide to consumers.  Compensation disclosure 
mandates can also have unintended effects, lead to consumer confusion, and result in worse 
rather than enhanced decision making.   
 
Requiring producers to disclose their anticipated compensation is also unfair and could have the 
unintended effect of favoring certain distribution channels over others.  For example, the 



compensation paid by an insurer to an independent agent for the placement of a particular product 
may be higher than the compensation paid by a direct writer to its employees for a similar 
transaction, and highlighting that single element of the total premium is likely to cause consumers 
to reach faulty conclusions and perhaps believe the direct policy is somehow better or less 
expensive.  Agencies are independent businesses that manage their own operations and internal 
costs (e.g. office rent, support staff, equipment, advertising, etc.), and commissions are used to 
help defray these costs.  Direct insurers have these same expenses, but they are internalized by 
the company and are not allocated as producer compensation.  Many independent insurers and 
their agency forces operate more efficiently than their direct writing competitors, but the consumer 
would be led to believe that the opposite is true.  In addition, if such disclosure is going to be 
mandated, will insurers also be required to disclose all expenses associated with the distribution 
and marketing of products (including overhead and other non-commission expenses)?  Will carriers 
be required to disclose other, more significant factors that determine the cost of an insurance 
policy or that may be important to a buyer, such as information concerning claims paying 
experience and practices, financial stability, etc.? 
 
IIABA is most concerned by Section 7, which would require the disclosure of information regarding 
non-cash compensation that exceeds $100 per producer per year.  It is unclear exactly what would 
be required by this provision, but, as others have noted, producers are often unable to know at the 
time of a particular transaction whether they will receive non-cash compensation in a particular 
year.  The existence and amount of such payments may not be known until months later, and any 
estimate of such compensation is likely to be speculative and thus meaningless and potentially 
misleading.  If this provision is retained in some form, we urge the working group to modify Section 
7 so that a description of the types of non-cash compensation that may be received would suffice.  
Any consumers that have more specific questions would be free to inquire further.   
 
Conclusion 
 
As you continue your consideration of these issues, we urge you to measure any potential action 
against four overarching principles.  First, any proposal should address areas where problems 
have arisen and where regulatory gaps and a need for further regulation have been shown to exist.  
Second, any new requirements should establish clear, objective, bright-line guidelines and not 
rules that are subjective or imprecise.  Third, any new obligations established should offer benefits 
to consumers that outweigh and justify the new costs imposed on the private sector.  Fourth, no 
action should be taken that discriminates against certain producers or particular distribution 
channels, and regulators should be especially careful not to tilt the competitive playing field in favor 
of one segment of the insurance industry.  IIABA hopes any final action taken will be consistent 
with these important standards, and we are prepared to oppose any proposal that is not.  
 
On behalf of independent insurance agents and brokers across the country, we sincerely thank you 
for the opportunity to submit these comments.  We are happy to assist your further consideration of 
these issues in any way you deem appropriate.  Please feel free to contact me at 202-302-1607 or 
via email at wes.bissett@iiaba.net if you have any questions or if we can assist you in any manner.   
 
Very truly yours, 

 
Wesley Bissett  
Senior Counsel, Government Affairs 
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